The only difference is that when a person is coming
out of the mine on a bid situation, you can't accept
or reject him because of that.  It's a power bid,
so you do try to find out, you know, what is this guy
like, what is she like, any problems here that you
know of.

Q,  What do you do with this information once you
have it?

A.  Keep It In my own memory.  It's not entered
into any personnel file; it's just for my own
edification.

Mr. Norris stated that he could recall no thought being given to
suspending Mr. Dickey rather than discharging him, and he indicated that
each offense which could lead to disciplinary action against an employee
must be looked at on its own facts (Tr. 681-685).  Mr. Norris confirmed
that Sam Pulice did not work for him, and he indicated that during the
time Mr. Dickey filed many of his grievances Mr. Boyle was not the mine
superintendent (Tr, 687).  He also stated that Mr, Pulice "had a reputation
of just walking in and saying, gees, I'd like to fire you11, but that he
personally had no authority to fire anyone  (Tr. 697).  He described
Mr. Pulice as "a character", and indicated that he (Norris) "wouldn't
put up with that sort of behavior from my foremen11 (Tr. 698).

Mr. Norris confirmed that he had no knowledge of the extent of
Mr. Dickey's involvement in safety grievances until the instant hearing
(Tr. 703).  He confirmed that Mr. Helms would have been aware of the
grievances, If In fact grievances were held (Tr. 704).  He also confirmed
that he (Norris) was involved in the "Dugan grievance", and that since
Mr* Dugan was his employee, Mr. Norris had to hear the case.  He also
confirmed that Mr. Pulice agreed that he had said what Mr. Dugan accused
him of, but that since Mr, Dugan was insubordinate, he withdrew his
grievance at step two (Tr. 705),

Mr. Norris stated that he did not consider that Mr. Dickey had quit
his job because when he spoke with him the morning after the incident,
Mr. Dickey Informed him that he had "reported off work" (Tr. 732).  Further,
he had no written resignation from Mr. Dickey, and stated that he did
not know that he was actually not paid for the day or that he was absent
without his supervisor's approval (Tr, 732),

Discussion

In Secretary of Labor on behalf of David Pasula v. Consolidation Coal
Company, 2 FMSHRC 2786 (October 14, 1980) (hereinafter Pasula), the
Commission analyzed section 105(c) of the Act, the legislative history
of that section, and similar anti-retaliation issues arising under other
Federal statutes. The Commission held as follows:

549d have been aware of Mr. Dickey's safety
